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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Bakalis Brothers, Inc. 
t/a GOLD RUSH 

821 14th Street, N. W. 
Washington, D. C. 


Plaintiff 


v. Civil Action No. 21 18-69 


JOY R. SIMONSON, 
JAMES G. TYSON and 

J. BERNARD WYCOFF 
Constituting the Alcoholic 
Beverage Control Board of 
The District of Columbia 
District Building 

14th and E. Streets, N. W. 
Washington, D. C. 


Defendants 


COMPLAINT FOR PRELIMINARY 
AND/OR PERMANENT INJUNCTION 


. Jurisdiction is based on Title 11, Section 306, of the Dis- 
trict of ane Code. 


2. Plaintiff Bakalis Brothers, Inc., are owners and operators 
of the Gold Rush, doing business in the District of Columbia and 
holders of a retail Class “C”’ license issued by the Alcoholic Bever- 
age Control Board of the District of Columbia. 


JA2 


3. The defendants constitute the Alcoholic Beverage Con- 
trol Board of the District of Columbia. 


4. That on, to wit, May 12, 1969, the said defendants con- 
ducted a hearing on charges that the plaintiff had violated Section 
17 of the Alcoholic Beverage Control Act, in that said plaintiff per- 
mitted certain entertainers to solicit from patrons, drinks for them- 
selves; and permitting an entertainer to solicit for the purpose of 
prostitution. 


5. Testimony, under oath, was taken at the hearing, and 
plaintiff was later advised that the Class “C” license, No. W 857, 
was suspended for a period of 17 days, commencing now 8:00 a.m., 
Monday, August 4, 1969 to 8:00 a.m., Thursday, August 21, 1969. 


6. The said order of suspension, if enforced, will inflict ir- 
reparable injury and damage upon the plaintiff in that it would 
cause them to close their place of business. 


7. Plaintiff contends that the conclusion of the Board was 
arbitrary and capricious and that the action taken by it in suspend- 
ing plaintiff's license was unlawful and defective for the following 
reasons: 


(a) Title 25-118 of the District of Columbia Code 
is unconstitutional in that it violates the due 
process clause of the Constitution of the United 
States, by providing that only those whose 
license has been revoked or suspended for a per- 
iod of more than thirty (30) days shall be en- 
titled to a review by the Commissioners. Thus, 
the statute provides for an administrative rem- 
edy for some, and prohibits it to those whose 
suspension is for less than 30 days. 
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Plaintiff was found to have violated Section 17 
of the Alcohol Beverage Control Act and of 
Section 2-155 in that it “requested, permitted, 
suffered, encouraged or induced”? an entertain- 
er to solicit for herself, a drink from a patron. 
Three (3) specifications are involved in this 
action, and plaintiff was held accountable in 
each, although there was evidence to the con- 
trary, and no showing that even if true, notice 
in any form was transmitted to plaintiff. The 
record is devoid of any evidence which ous 
permit such a finding. 


The Board found plaintiff accountable for an 
alleged solicitation of an under-cover officer of 
_the Metropolitan Police Department, by an en- 
tertainer, for the purpose of prositution. There 
was no evidence before the Board of any solic- 
tation for an immoral purpose (Tr 31); on 
plaintiffs premises. The following morning, 
after two telephone calls, the entertainer met 
with the officer at a hotel (Tr 33-34). No 
notice to or knowledge on the part of plain- 
tiff of this alleged infraction was shown by 
the evidence although the specification charged 
that plaintiff “did allow” the entertainer “to in- 
vite, entice, or persuade” for the purpose of 
prostitution. The specification further charged 
that the plaintiff “did allow the premises to be 
used for an immoral purpose”. The record is 
silent in regard to any immoral purpose lor so- 
licitation on the premises. There is also no 
testimony that plaintiff, or any of its’ | agents, 
were aware of any such conduct. 


| 
Each specification refers to, with the except- 
ion of specification No. 7, the entertainers as 
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“employees” of the plaintiff. Plaintiff urged 
upon the Board that the entertainers were not 
“employees” but were “independent contractors” 
as is reflected by the record, their appearance 
having been arranged for by their respective 
agents. 


Plaintiff further contends that its constitutional 
guarantee of due process was disregarded in the 
procedure adopted by the Board. The Board 
brought the charges; the citation was signed by 
the Chairman of the Board and the Board pro- 
ceeded to determine the merits of its complaint. 
This procedure would be analogous to the 
United States Attorney preparing an information 
and presiding over the trial. 


Plaintiff alleges that the findings of the Board 
were not predicated on “substantial evidence” 
as is required to support the findings of Admin- 
istrative body. The sole witness, in support of 
the citation, was an under-cover officer who was 
released early from the Army to join the police 
department in February, 1969. The officer 
stated somewhere around February 22 or 23, 
(Tr 39). His first appearance at the Gold Rush 
was March 4 (Tr 7). This was his first assign- 
ment (Tr 44). Count One of the citation was 
dismissed on motion of respondent. (Tr 52). 
Presumably the motion was granted because 
the officer testified, “I asked them what they 
would like to drink” (Tr 11). This count in- 
volved three individuals whom the officer in 
his report, obviously, had indicated solicited 
him. Count 4, again charging the solicitation 
of an employee, Cecil Sopen, was dismissed al- 
though the officer had reported that said act 
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had taken place. Count 6 was dismissed on 
motion of respondent, although the officer had 
reported that an entertainer had solicited him 
for an immoral purpose. | 

Count Three alleged that at yesout 12:10 a.m., 
on March 8, 1969 one Kim Lin solicited the 
officer to buy her a drink, and the Board so 
found. The record reveals, however, that it 
was the officer who asked her if she would care 


for a drink (Tr 18). 


As further evidence of the unreliability of the 
officer’s testimony, on two occasions the Chair- 
man of the Board directed the following to the 
officer: 


“Can you give us some explanation of 
these few, apparent, discrepancies that 
seem to be coming out between your 


oral testimony and when you get back 
to your notes?” (Tr 26) 


“Can you say anything further about 
why you seem to have two statements 
relating to the same thing?” (Tr 27) 


Specification Five, charging that ee ere 
on March 15, solicited an “alcoholic” drink re- 
sulted in two different statements. First, that 
he didn’t taste her drink (to determine whether 
it was alcoholic) and seoncd, that he did taste 
it. (Tr. 30). 


The Board’s order of suspension fails to state 
the theory on which it proceeded. The findings 
are phrased in terms of the statutory language 
with no subsidiary findings as to the liability 
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they impose upon a licensee for an employees 
alleged conduct. Plaintiff urges upon the Court 
that there is a line of authority that holds a li- 
censee responsible only upon a showing of 
knowledge on the part of the licensee. 


WHEREFORE, the premises considered, the plaintiff prays 
as follows: 


1. That this Honorable Court issue a Temporary Restrain- 
ing Order enjoining defendants from the enforcement of the suspen- 
sion order effective August 4, 1969. 


2. That the said defendants be enjoined pendente lite and 
permanently from the enforcement of the suspension order. 


3. And for such other and further relief as to the Court may 
seem appropriate. 


BAKALIS BROTHERS, INC. 


/s/ James Bakalis 
President 


/s/ Kenneth D. Wood 
Attorney for Plaintiff 


DISTRICT OF COLUMBIA, ss: | 


JAMES BAKALIS, being first duly sworn on oath according to 
law, deposes and states as follows: That he is the President of the 
plaintiff corporation; that he has read the foregoing complaint by 
him subscribed and knows the contents thereof, and that the mat- 
ters and things contained therein are true to his best SUES in- 
formation and belief. 


/s/ James Bakalis 


Subscribed and sworn to before me this day of July, 1 


/s/ Notary Public 


CERTIFICATION OF NOTICE 


I, Kenneth D. Wood, attorney for plaintiff in the Ayers 
titled cause, hereby certify that notice was given the office of the 
Corporation Counsel, attorney for the defendants, of intention to 
apply for a temporary restraining order. 


I further certify that I called the office of John A. — 
Assistant Corporation Counsel, Monday, July 28, and advised him 
that said application would be made to a judge of the United States 
District Court on Tuesday, July 29, at 1:30 p.m. | 
/s/ Kenneth D. Wood 

Attorney for Plaintiff 
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MOTION FOR PRELIMINARY 
INJUNCTION 


aintiff moves the Court for 


Upon verified complaint herein, pl 
a preliminary injunction as prayed for in the said complaint and on 


the grounds therein set forth. 


/s/ Kenneth D. Wood 
Attorney for Plaintiff 
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ORDER 


This matter having come on for hearing on plaintiff's motion 
for a temporary restraining order and motion for a preliminary in- 
junction, and both having been denied by the Court on August ‘5, 
1969, upon representation of counsel for plaintiff of intention to 
appeal the Court’s findings, and further that there is now pending 
before the United States Court of Appeals for the District of Colum- 
bia Circuit for disposition on the merits, a similar action involv- 
ing the same parties, and further that application will be made to 
consolidate the cases, and it appearing to the Court that counsel 
for the defendants consents, it is this 8th day of August, 1969, 


ORDERED that the suspension of plaintiff's Alcohol Bev- 
erage Control license be, and the same is hereby stayed, until final 
disposition of this matter on appeal. 


/s/ H. F. Corcoran 
CONSENT: Judge 


/s/ John A. Earnest 
Assistant Corporation Counsel 
Attorney for defendants 


EXCERPTS FROM PROCEEDINGS 
[6] OFFICER SCOTT W. ANGSTEAD 


took the witness stand, for and in behalf of the Government, and 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION : 
* * * * * 
BY MR. FEUER: 
Q. Would you please state your full name and rank and duty 
assignment? A. Scott W. Angstead, Officer with Morals Division. 


* * * * * 
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{7] Q. Drawing your attention to Monday, March 31, 1969, 
in the late evening hours, did you have occasion that date to visit 
premises known as Bakalis Brothers, Inc., trading as Gold Rush, 821] 
14th Street, Northwest, Washington, D.C.? A. Yes, sir. 

Q. Were you in the company of anyone else at that time? A. 
Yes, sir, with Mr. Larry Miller. 

* * * * 1 

Q. Now, approximately what time would you say you entered 
the premises that evening on March 3? [8] A. I think it was 
around 11 o’clock, sir. I can’t be too sure. 


* * * * * 


{9] A. That evening, we, Mr. Miller and I, took seats around the 
small stage on the main floor and observed activities down there. 
There were go-go dancers and I guess we stayed down there about 
a half-hour and then we went up to the second floor where we 
were informed the stage show was in progress and we could go up 


there. So we went up to the second floor and we were greeted by 
a hostess who identified herself as Ceil and she seated us near stage 
side at a small table. 


* * * % * 


[9] Q. Would you continue. A. And so we were watching the 
show. The table right next to us two young ladies were sitting who 
were performers at the Gold Rush, Sandra Montez and a girl named 
Kim. There were two gentlemen sitting at their table and two full 
bottles of champagne sitting at their table also. 

Seemingly, a smal] argument arose at the table and it came at 
the time that their check was presented to them. 


* ae * * * 
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{10] THE WITNESS: I said, seemingly it was an argument. At 
any rate it did come to or at the time the bill was presented’ to the 
customers. Kim was walking by the table and I made an opening 
statement to her, like, “Hi”, I think, and she asked me if she or 
if we would like Sandra and herself to sit with us at the table and I 
said, “Yes, we would”’, and she said, “First you have to ask the host- 
ess,” and -- : 
BY MR. FEUER: 

Q. Who asked to have the hostess? A. She said I have to ask 
the hostess before they could sit with us. So, Ceil came over and I 
asked her. 

[11] Q. How did Ceil come to the table? A. I don’t know. 
I mean she just came to the table, and the she asked me if I would 
like to have the two girls sit with Mr. Miller and myself, and I said, 
“Yes”, 
Q. By the way, were the two girls already seated at the table, 
or were they somewhere near the table? A. No, they will standing 
still. 


Q. Standing by the table? A. Right. 

Q. Would you continue? A. Then Ceil gave her blessing and 
they sat down. Let’s see, oh, I asked them what they'd like to drink 
and they said, “Champagne” and I looked up at Ceil and I said, you 
know, “Is there anything else I can buy them?” She said, “No, you 
have to at least buy them a half bottles of champagne.” I asked her 
what the price was and she told me $12.50 per bottle, so we bought 
two, one half bottles of champagne for the two girls at this 'time. 

Q. How much did you pay for each bottle? A. $12.50 


* * * * * 


[14] Q. Now, drawing your attention to Thursday, March 6, 1969, 
at or about — well, Thursday, March 6, did you have ocassion that 
date to go to the premises again? A. Yes, sir. 
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Q. And were you alone? A. Yes, sir. 
Q. Will you tell us what occured on this ocassion? A. That 


was the night -- 
* # * * * 


[16] A. It was about 1:10 p.m., sorry, 1:10 a.m.. Sandra Montez 
[17] approached my table, she sat down and asked me if I would 
buy her a drink and I told her I wanted to buy Kim a drink and 
then she left and immediately thereafter I saw her then with another 
customer and there was a bottle of champagne on the table. 


* * * * * 


Q. Now again, putting your notes aside, drawing your atten- 
tion to Friday, March 7, 1969, did you have occasion that evening 
to enter the premises again? A. Yes, sir. 

Q. Do you know what time you entered? A. Sir, it was 
around midnight. 

Q. Just before midnight? A. Yes, sir. 

Q. And would you now tell us were you alone? A. Yes, sir. 
I was alone that night. 


Q. Would you now tell us what you did in the premises on 
that occasion? A. I went up to the second floor bar again, and 
that was the [18] time that Kim came over to my table and I think 
that I might! have asked Ceil if, you know, if I could talk to Kim. 
Either that or Kim asked Ceil, either one of the two. Kim sat 
down. I bought her a half-bottle of champagne at $12.50 a bottle. 

Q. How did that come about that you ordered the champagne? 
A. Well, she said she wanted it. I asked, I mean I asked her what 
she wanted to drink and she said she wanted champagne and so | 
bought it for her. I can’t remember the exact thing. 

-Q. Would your notes assist you in this? A. Well, probably, 
but on a couple of occasions girls would say something like — 


MR. WOOD: I object to, “a couple of occasions”. We’re 
only interested with what we’re charged with and the dates. 
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THE WITNESS: Then I’d have to look at my notes, 

MR. Feuer: May I suggest again, he has exhausted his recol- 
lection. 

MR. WOOD: For what reason. 

MR. FEUER: It is my view, based on the notes I have in 
front of me, the Officer’s own notes, he has exhausted his recol- 
lection with respect to the conversation he had with Kim, 

MR. WOOD: I thought he had already related what the con- 
versation was. If there’s another conversation he has in mind, that 
might be a different matter, if he has exhausted his TACraDTy) with 
respect to that second conversation. 

THE CHAIRMAN: He exhausted his recollection with respect 
[19] to this evening. 

MR. FEUER: With respect to this evening and with respect 
to this conversation itself. It is my view that he has not stated it 
correctly. 

MR. WOOD: Are you claiming surprise? 

MR. FEUER: No. 

Certainly, if I may ask the Officer, he will verify the fact he 
has been on other investigations and a lot of these details certainly 
escapes him. It is very difficult to remember each and every 
instance, each and every date, what happened, what conversations 
took place, exactly how they took place and I would really ask the 
Board, at this time, if he could be permitted to look at his notes 
during the entire hearing. It’s very difficult to remember all of 
these facts. 

THE CHAIRMAN: All right. 

BY MR. FEUER: 

Q. Now, again, with respect to the encounter and conversation 
with Kim — A. At 12:15 Kim joined me and the way that came 
about, I asked Ceil if Kim was working. She replied, “Yes”, and Kim 
came over to the table. I asked Kim if she’d accept anything other 
than champagne and Kim told me that I knew the score in! the Gold 
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Rush from being a previous customer and she couldn’t sit with me 
unless I purchased champagne. She also told me, at that time, that 
she was even in danger of a fine from the management if she drank 
(20] anything but champagne. 

Q. What did you do as a result of that? A. I bought Vera 
half-bottle of champagne, sir. 

Q. What did you pay for that? A. $12.50. 


* * * * * 


Q. Did you have further conversation with Kim or any other 
employee? A. Yes, sir. 

She, Kim, invited the hostess, Ceil, and a waitress identified as 
Anita over to the table for champagne and they brought glasses 
with them and a little bit later Kim asked me if I would buy her a 
bottle of imported champagne. She said the domestic champagne 
sometimes made her ill and she preferred the imported. 

Q. Did you purchase some? A. Yes, sir. They brought a bottle, 
a full bottle of imported -- it was French champagne and it cost 
$32.00 a bottle. 


* * * * * 


[21] Q. What else occurred, if anything? A. Well, during the con- 
versation while Kim was gone, I asked Ceil if I could get a girl that 
night from the Gold Rush for a date and Ceil told me that some of 
the girls would go out with customers and some wouldn’t. She was 
sort of non-commital about it. I asked her what about Kim and she 
said, well, she said, “With Kim you’d [22] have to ask her yourself.” 
I asked her — I told her I’d like to get a date and — 

Q. Who did you ask? A. I asked Ceil. 

Q. Go ahead. A. And she told me the heat was on the Gold 
Rush because of the recent incident, that they had to be extremely 
careful and then she identified herself as the manager of the Gold 
Rush Restaurant, but she told me she would check around for the 
possibility of finding or lining me up with a date. Thereafter she 
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walked around and talked with a couple of performers, Card} and 
a Gigi LaMour and they’d look in my direction. 

Q. Would you continue. A. About 1:30 Kim returned to my 
table and requested I buy another bottle of champagne. I bought 
her a half-bottle of domestic champagne at that time. 

Q. How much did you pay for that? A. $12.50. 


* * * * * 


[25] A. I asked if she wanted a drink. 

* * * * * i 
[26] THE CHAIRMAN: Can you give us some explanation of these 
few, apparent, discrepancies that seem to be coming out between 
your oral testimony and when you go back to your notes? 

THE WITNESS: Yes, Ma’am, I can. I have to go back earlier 
to when I first entered the premises. As I said one thing to the host- 
ess that time and another thing to the hostess at a later time. when 
she joined me at the bar and I got them confused. 

[27] THE CHAIRMAN: Can you tell us a little more about how 
this has come about. You have, as Mr. Wood said, given us one 
statement — 

THE WITNESS: When I entered the premises I asked the host- 
ess if she would join me at the bar and she told me that she would. 
When she took a seat at the bar she asked me if I would buy)her a 
drink and she ordered a champagne cocktail that was at regular bar 
prices. 

THE CHAIRMAN: Can you say anything further about: why 
you seem to have two statements relating to the same thing. 


THE WITNESS: Just going over my notes too fast, I guess. 
* * * * 


[28] BY MR. FEUER: 
* * * * * 
Q. Now, drawing your attention to Friday — excuse me — 
Saturday, March 15, 1969, did you visit the premises early that 
morning? A. Yes, sir. 
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Q. And what time did you enter? A. 12:05 a.m. 

Q. Were you with anyone? [29] A. No, sir. I was alone. 

Q. Would you tell us what you did in the premises on that 
occasion? A. I immediately went to the second floor bar and I 
seated myself, and the stage show was in progress when I arrived. 
About 12:30, I asked the waitress if I could have a stage-side table 
and I was moved away from the bar and seated. About 12:40 p.m., 
Gigi LaMour, I believe her name is, walked passed my table and I 
greeted her and she asked me if I wanted company and I said “Yes”. 
She asked ‘me if I’d buy her champagne and I ordered a half-bottle 
of champagne. 

Q. Was it served? A. Yes, sir. 

Q. And what did you pay for it? A. $12.50. 

* * * Ld * 

Q. What else occurred? A. I told Gigi, then, that I’d be inter- 
ested in having a date with her that night after the club closed and 
she told me that she was busy that night, but asked if I’d be inter- 
ested in any of the other girls working at the Gold Rush. I told 
Gigi I might be interested. About 1:25 a.m., Gigi left to change 
into her dostume for the next show and she told me when she left 
she’d inquire around [30] if any of the girls would be interested 
in going out with me; she said, possibly, a girl by the name of 
Sharon Jett. 

About 1:45 a.m., Sharon Jett approached my table and asked 
me if I’d buy her a fast split of champagne at the bar before the 
last call and I replied, ‘““Yes”. We moved to the bar. 

Q. Was this served? A. Yes, sir. It was. 

* * * * * 
(31] Did you have any conversation with Sharon at this time? A. 
Right. I asked her if she’d like to go out with me after closing and 
she told me that she would, but her husband was meeting her and 
she asked me where I was staying and I told her, the Madison Hotel 
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and then she took a napkin and wrote down my name and room num- 
ber on a napkin. 

Q. Did you see her write this? A. Yes, sir. 

Q. What was written on that napkin that you would seo? A. My 
name and room number. | 
Q. Did she write down the name of the hotel? A. I don’t re- 
call, sir. 

Q. What room number did she write down? A. It was] 121. 

Q. What else occurred? A. She told me that she’d love to have 
lunch at the Madison Hotel and asked me if I would be interested in 


holding a private party. 

Q. Did you pursue what was meant by a private party? A. No, 
sir. 

Q. What other conversation did you have? A. I told sien 
I would like to have lunch with her the (32) following afternoon. 
She gave me her telephone number, which I wrote down on another 
part of the napkin which she had and put it in my pocket. 


Q. What number did she give you? A. 543-1267. 

Q. All right. A. She asked me to call around 11 o’clock the 
following morning. 

Q. It’s actually that particular morning you’re referring to? A. 
Yes, sir, that particular morning. Then at about 2:05 Sharon left. 
She said she had to meet her husband and told me we would have a 
good session tomorrow afternoon. I left about 2:05. 

Q. Did she tell you, at that time, what a “good session”? was? 
A. No, sir. | 

Q. What else occurred? A. That’s all, sir. I left. 

Q. Did you subsequently meet Sharon Jett? A. Yes, sir. 

Q. And how did it come about? A. Well, about 11:20'1 called 
her. I used the telephone number she gave me earlier that morning 
and Sharon told me over the telephone she couldn’t have — 3 

Q. You dialed that number? A. Yes. 

Q. Who answered the phone? [33] A. It was Sharon. 
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Q. And do you know where this number is? A. Where the 
number is? 

Q. (Counsel nodded in the affirmative) A. At her home and 
she told me that, you know, she could have lunch with me and I asked 
her if — she asked me if I still wanted to make it and I said, 
“Yes”. She told me that she’d meet me at the room and she wanted 
to get room service at the room for lunch rather than meet me in 
the hotel dining room. 

So then about 12 o’clock I entered the Madison Hotel myself 
and went directly to my room, 1121. And about 1 o’clock, about an 
hour later after I entered Sharon hadn’t arrived so I called her for the 
second time. She answered the phone and she said she had gotten 
delayed but she’d be right over and she said, she told me we had 
never established a price or anything. So, I said, no, we hadn’t and I 
asked her how much she was going to charge and she told me that the 
price wasn’t inexpensive. It would cost me $100, and she said that I 
wouldn’t be disappointed. We could do anything I wanted for the 
money. So, I told her I was willing to pay the $100. She asked me 
to order a steak. 

Q. Where was this, at this time? A. I was in the Madison Hotel, 
at this time. 

Q. And she was still at home? A. Yes, sir. 

Q. Would you continue. A. She said she’d be over in about 
15 minutes and she wanted [34] me to order a steak and drink 
through room service, which I did, and she arrived at 1:20 p.m. and 
— no, I ordered lunch at 1:20 p.m. She arrived at about 1:55 p.m. 
and we had lunch. About 2:20 p.m., I asked Sharon again, how 
much money she wanted for the afternoon and she told me $100. 

So, I gave her $100 of M.P.D. pre-recorded funds and she imme- 
diately placed this money in her handbag which was sitting on the 
dresser. Then she laid down on the bed and she told me again, we 
could do anything that I wanted and I asked — she asked me if I was 
going to take off my clothes and she started to remove her clothes. 
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When she was disrobed down to bra and panty I went to the hallway 
and asked Sergeant Hampton, my cover officer, to enter the room and 
Sergeant Hampton identified himself and identified me as a police 
officer and placed Sharon under arrest and he advised her of her 
rights and Sergeant Hampton also observed the defendant in the state 
of dress she was in when he came in the room. He recovered the 
recorded money from her purse and then we took her down to the 
Office of the Morals Division. 

* * * * * 

([39] THE CHAIRMAN: All right. 

Objection overruled. You may proceed. 

THE WITNESS: She said that she had only been hustling | ae 
time for the past five years and only hustled when she needed extra 
money. 

BY MR. FEUER: | 

Q. Now, did you know Sharon Jett as an employee and enter: 
tainer of the Gold Rush? A. I met her briefly the one evening. 

Q. Did you ever see her entertain at the Gold Rush? A. ‘Yes, 


Q. Did you ever see Kim entertain at the Gold Rush? ae Yes, 


Q. Was Ceil an entertainer? A. No, sir. 
Q. Was Sandra Montez an entertainer? A. Yes, sir, she was. 
MR. FEUER: That’s all we have. 


* * * * * 


[50] (THE CHAIRMAN ADMINISTERED THE OATH) 
Whereupon, 


OFFICER WM. L. HAMPTON 
DIRECT EXAMINATION 
BY MR. FEUER: 


Q. State your full name, rank and duty assignment. A. William 
L. Hampton, Sergeant, Metropolitan Police Department. | 
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Q. You were present on the date that Sharon Jett was arrested? 
A. That is correct. Yes. 

Q. On March 15, 1969? A. Yes. 

Q. What was she charged with, at that time? A. At that time 
she was charged with Vagrancy, Prostitution. 

Q. And did she subsequently have a hearing in Corporation [51] 
Counsel’s Office? Yes, or no? A. That is correct. Yes. 

Q. She did, and was there a disposition? A. Yes, there was. 

Q. And what was the form of the disposition? A. This charge 
was reduced to Disorderly Conduct, and she forfeited $50.00 at the 
Traffic Division on the charge. 

Q. Disorderly. What was the conduct? A. Indecent gestures 
and remarks. 

Q. She elected to forfeit? A. That’s correct. 

Q. Did she pay any amount? A. $50.00, yes. 

Q. You were present when this occurred? A. Yes, sir, I was. 

MR. FEUER: That’s all I have. 

* * * * * 
[53] MR. WOOD: Now, I have a further motion with respect to the 
second specification. The second specification is charged that the 
licensees of these premises requested Sandra Montez to solicit, or 
permitted it, or encouraged it. Now, I have heard no evidence here 
to involve the licensees with respect to that count. 

MR. FEUER: May I suggest that we have the testimony of 
the Officer that Sandra Montez is an employee and entertainer, and 
as such she represents the corporation. 

THE CHAIRMAN: This has been established not only by this 
Board but sustained in relevant Court cases. So, while you may make 
further argument, at the time of argument, the motion is denied. 

* * * a * 
[55] MR. WOOD: * * * As far as Specification 5 is concerned, I 
make the same general objections and in respect to the March 15 
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charge, there’s no evidence that any of the employees, if you want 
to refer to them as employees, that’s Michelle Humphrey and Sharon 
Reed Spencer solicited drinks for themselves, but rather than the Of- 
ficer asked them what they would drink. 

MR. FEUER: My recollection is different. 

THE CHAIRMAN: My recollection is otherwise, too. Motion 
denied. 

MR. WOOD: On Saturday, March 8, at about 1:30 a.m, it is 
alleged that Kim Lin invited the Officer for purposes of prostitution, 
and I’m trying to find — I think his testimony with respect to that 
was that he asked Kim if she would go to the Ambassador Hotel 
with him, which is a solicitation on the part of the Officer, but I 
won’t ask for any warrant for his arrest even though it’s a violation. 

THE CHAIRMAN: Mr. Feuer? 

MR. FEUER: I have no comment on that one. 

* * * * x 


[62] CEIL M. SAPIN 


took the witness stand, for and in behalf of the Respondent, and 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. WOOD: 
Q. Would you give the Board your full name, please? A. Yes, 
Ceil M. Sapin. 


* * * * * 


[67] CROSS EXAMINATION 
BY MR. FEUER: 


Q. No. What is your title or position? A. I’m the mahager and 


hostess, seating the people and seeing that they get waited on. 
Lf * * * * ' 


[68] Q. Would you say you have control over the girls movements 
around the Gold Rush? A. Well, Mr. Bakalis, the brothers have the 
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control as far as the girls. I just have more or less control on the 
floor. They are also on the floor. Usually one upstairs and one down- 
stairs. They go back and forth. 

[69] Q. Do you have control over their movements on the floor? A. 
I have the control over their movements as far as them walking 
around or what they do when they’re off stage. They have certain 
tables they’re to sit at. They’re not permitted to sit with guests un- 
less so invited. They have to be taken over by myself or if I’m not 


there, by the waitress. 
* * * * * 


[81] KIM LIN 


took the witness stand, for and in behalf of the Respondent, and 
having been first duly sworn, was examined and testified as follows: 
* * * * * 


[82] CROSS EXAMINATION 
BY MR. FEUER: 


* * * * * 


[83] Q. Are you under anyone’s supervision while on the premises? 
A. I’m sorry. I don’t understand. 

Q. In other words, do you have like a boss to which you re- 
port to? A. No, sir. I have an agent who books me in and I work 
with Mr. Jim and Mr. Nicky. They’re the bosses there. 

Q. The two gentlemen seated over there? A. Yes, sir. 

Q. Is there any employee of the Gold Rush to which you 
report? In other words, as to when you come in and when you 
leave? A. Yes, sir. The boss ask me to come in exactly time 8:30, 
finish 2 o’clock and just to be nice and neat looking. That’s all, and 
good show. 
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MICHELLE HUMPHREY 


* * * * * 


DIRECT EXAMINATION 
BY MR. WOOD: * * * Q. Do you have an agent? A. Yes, 


I do. 
Q. Your performing at the Gold Rush, was that “mre by 
you or by him? A. No, by the agent. 


* * * * * 


[105] SHARON REED SPENCER 
took the witness stand, for and in behalf of the Respondent, and 
having been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. WOOD: * * * Q. Do you have an agent? 106 
A. Yes. 
Q. Was your performance at the Gold Rush arranged for by 
you or by him? A. By my agent, Jack White. | 
* * * * * 


[108] CROSS EXAMINATION 


BY MR. FEUER: * * * Q. And do you know someone by 
the name of Ceil Sapin? A. Yes, sir. 

Q. What is her capacity? A. She works as a hostess. 

Q. Does she have any control over your movements in the prem- 
ises? A. Yes. We can’t sit with anyone, even if we know them, un- 
less she carries us to the table, takes us to the table, or if someone 
comes in they’ll ask her, you know, where we are, if it’s a friend. In 
other words, if a man comes in he’ll say, “Where is Sharon?” “T want 


to see her.” She comes and gets me and takes me to the table. 
* * * * * | 
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{113] MR: WOOD: May I interrupt this line of questioning to make 
this observation: The position we take with respect to this count 
wherein there has been alleged that this lady solicited this Officer for 
purposes of prostitution, I think it’s clear from the evidence that no 
solicitation for that purpose took place on the premises. Everything 
that she’s relating now, and as the Officer related when he testified 
about the three phone calls he made to her that morning, was after 
he had seen her at the Gold Rush, which was the last night she 
worked there and whether or not this solicitation took place the next 
day seems to me is not relative to this proceeding or to the count 
we're talking about. 

MR. FEUER: As the Government understands it, this solicita- 
tion took place or commenced in the premises, or on the premises 
and was consumated or almost consumated the very same day at 
another location. All we want to bring out is what occurred at this 
other location. 

MR. WOOD: We’ll stipulate to whatever took place at the other 
location. The only point I’m making, if the Board rests on the 
Officer’s testimony there was no solicitation on his part or her [114] 
part with respect to relations, and that he testified that he made 
three phone calls to her the following morning to get her to meet him 
at his hotel but I don’t recall any of his testimony relating to the al- 
leged offense in the Gold Rush. 

If he wants to stipulate that certain things happened in the hotel 
and that she was arrested, and we know from the Officer and the ser- 
geant that she did forfeit $50.00 collateral, I’ll stipulate to all that. 

* * * * * 

[117] MR. WOOD: * * * When we were here last month I 
made the observation that I didn’t feel the Board ought to make a 
determination of these charges for the reason that this is what 
would be an Information in the Court of General Sessions, signed 
by Mrs. Simonson, as Chairman of the Board, which is comparable, 
it seems to me, to an Assistant United States Attorney signing an 
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Information then the United—the Assistant United States Attorney 
sitting down and trying the case. Now, I know you ruled on that 
the last time we were here, but for the record, I want to make that 


same observation. 
* * * * * 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
BAKALIS BROTHERS, INC., 
t/a GOLD RUSH 


Plaintiff, 


Civil Action 
No. 2118-69 


JOY R. SIMONSON, 
JAMES G. TYSON, and 

J. BERNARD WYCOFF, 
Constituting the Alcoholic 
Beverage Control Board of 
the District of Columbia 


Defendants. 


MEMORANDUM AND ORDER 


This case came on to be heard on plaintiff's application for 
a temporary restraining order to prohibit defendants from making 
effective an order suspending the Retailers Class “C” License No. 
W 857 of the plaintiffs. 


The application for the temporary restraining order was 
heard on notice to the defendants and during the course of the 
argument both parties agreed that the application should be merged 
into and treated as a motion for a preliminary injunction to be de- 
termined after the Court had had an opportunity to read the tran- 
script of the proceedings held before the Alcoholic Beverage Con- 
trol Board on May 12, 1969. 


JA 27 


The Court having heard argument and having reviewed the 
submissions of the parties and the transcript of the proceedings 
held by the Alcoholic Beverage Control Board at a hearing conduct 
ed on May 12, 1969, concludes: 


(1) The constitutional attacks upon the proceedings of the 
Alcoholic Beverage Control Board are not well founded. See opin- 
ion of Judge Gesell in Bakalis v. Simonson, Civil Action No. 1222- 
69, filed June 9, 1969. 


(2) The suspension order of the Board is based upon findings 
of fact supported by substantial evidence and is not SEES) or 
capricious. 


(3) There is no substantial likelihood that the plaintiff will 
prevail on the merits. 


(4) There is no substantial likelihood that the plaintiff will 


(4) The public interest lies in the prompt and effective en- 
forcement of the suspension order. 


H. F. Corcoran 
JUDGE 


DATED: August 5, 1969. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
ALCOHOLIC BEVERAGE CONTROL BOARD 


Bakalis Brothers, Inc. 


t/a Gold Rush 


MOTION FOR RECONSIDERATION 
OF ORDER OF SUSPENSION 


Bakalis Brothers, Inc., t/a Gold Rush, hereby move the Board 


to reconsider its total suspension of 38 days, and for reasons there- 
for states as follows: 


1. The Bakalis Brothers have been in Club business for some 
18 years, and during that period have been holders of an ABC license. 


2. The two recent appearances before the Board were the 
only times they had cited regarding charges of this nature. 


3. There are involved in this suspension, some 37 wage-carn- 
ers who will be without employment or who will be required to seek 
employment elsewhere. This will work a considerable hardship on 
them, as well as the licensee, who will possibly be required to seek 
other employees at the termination of the suspension. 


4. The licensee is involved in contracts of employment which 
may require the payment of money by them, getting no services in 
return. 


5. The licensee respectfully represents that in point of time, 
the Board could consider the alleged offenses in both hearings as 
one case, rather than two. , 
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6. In terms of pecuniary loss, it appears that the licensee will 
have received a maximum “‘fine”’ for first offenders. 


WHEREFORE, the premises considered, it is respectfully re- 
presented that the Board, in its discretion, could: 


1. Permit the second suspension of 17 days to run concurr- 
ent with the suspension of 21 days imposed in the first hearing. 


Respectfully submitted, 


/s/ Kenneth D. Wood 
Attorney for Licensee | 
1511 K. Street, N. W. 
Washington, D.C. 


BEFORE THE ALCOHOLIC BEVERAGE CONTROL BOARD 
IN THE DISTRICT OF COLUMBIA 


| 
IN RE: Bakalis Bros., Inc. 
t/a Gold Rush 
Holder of a Retailer’s Class ““C” 
License No. W857, at premises 
821 14th Street, N.W. 
Application Number 8997 


ORDER DENYING MOTION AND 
AMENDING ORDER OF SUSPENSION 
Bakalis Brothers, Inc., by its attorney, Kenneth D. Wood, on 
June 23, 1969, filed a Motion for Reconsideration of Order of Suspen- 
sion, and upon consideration of said Motion and arguments in peuDpott 
thereof: 
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It is ORDERED, that the said Motion for Reconsideration of 
Order of Suspension be and the same is hereby DENIED. 


It is further ORDERED, that the Board’s Amended Order of 
June 17, 1969, regarding the suspension of the Retailer’s Class “OM 
License No. W857, issued to Bakalis Brothers, Inc., t/a Gold Rush, 
at premises 821 14th Street, N.W., for a period of 17 days, be and 
is hereby set aside. 


It is further ORDERED, this 11th day of July, 1969, that 
the Retailer’s Class “C”” License No. W857, held by Bakalis Brothers, 
Inc., t/a Gold Rush, at premises 821 14th Street, N.W., be SUSPENDED 
for a period of 17 days from 8:00 a.m., Monday, August 4, 1969, to 
8:00 a.m., Thursday, August 21, 1969. 


It is further ORDERED that copies of this Order be sent the 
respondent, its attorney and to Jerry V. Wilson, Chief, Metropolit- 
an Police Department. 


ALCOHOLIC BEVERAGE CONTROL BOARD 
DISTRICT OF COLUMBIA 


/s/ Joy R. Simonson 
/s/ J. Bernard Wyckoff 
App. No. 8997 


BEFORE THE ALCOHOLIC BEVERAGE CONTROL BOARD 
IN THE DISTRICT OF COLUMBIA 


Bakalis Brothers, Inc. 

t/a Gold Rush 

Holder of a Retailer's Class "Cc" 
License No. W857, at premises 

821 14th Street N.W. 

Application No. 8997 


FINDING OF THE BOARD 


A hearing was had in the above ‘entitled matter) on Monday, 
May 12, 1969, at 9:30 A.M. and various witnesses appeared and 
testified. The licensee was notified in accordance with Section 
2-118 of the Regulations promulgated under the Dasierict of Columbia 
Alcoholic Beverage Control Act. 


MEMBERS OF THE BOARD PRESENT FOR THE RESPONDENT 


Joy R. Simonson Kenneth D. Wood, Esq. 
J. Bernard Wyckoff 1511 K Street N.W. 


FOR THE GOVERNMENT 


Semi Feuer, Esq. 
Assis tant Corporation Counsel 


Scott Angstead, an officer of the Morals Division of the 
Police Department, testified as follows: On Monday, March 3rd, with 
another man, he entered the Gold Rush at around 11 P.M.5 they were 
seated at a table on the first floor for a short time and then went 
by elevator to the second floor where they were greeted by Ceil 
Sapin, the hostess, and given table seats to see dancers perform; 
at the next table two of the dancers, later known as Sahdra Montez 
and Kim, were seated with two men discussing a bill which had been 
presented; later, at around 12:20 A.M., Kim came to the table and 
asked the officers "Would you like Sandra and me to sit with you,"; 
with Ceil'ts approval they were seated and Ceil said to the men: 
"you must buy each girl at least one half-bottle of champagne". 
The price of the champagne was $12.50 for each halt-bottle. 


On Thursday, March 6, Private Angstead visited the Gold 
Rush at midnight alone and was seated at a table on the! second floor 
by Ceil. At 1:10 Sandra Montez sat by him and asked if he would 
buy her a drink; he said No he wanted to see Kim who was at another 
table. | 

On Friday, March 7, he returned alone around midnight; at 
12:15 Kim joined him with Ceil's approval; he asked Kim if she would 
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t/a Gold Rush 


drink anything except champagne and she said she'd be fined by the 
management if she drank anything but champagne; Kim then invited 
Ceil and waitress Anita Billings for drinks and ordered a bottle 

of French champagne at a cost of $32; when the officer asked Ceil 

if he could get a girl for a date she said the heat was on the 

Gold Rush and they had to be careful; at 1:30 A.M. Kim lreturned, 
‘asked for champagne, and’ got a half-bottle which he paid for; when 
he asked her to go to the Ambassador Hotel with him she said it was 
"too wild" but Anita would drive them to a "safe place" for a "quick 
one". No price was quoted. 

| 
On Tuesday, March 11 he returned alone and asked Ceil to join 

hin; she asked him to buy her a drink and was served a ichampagne 
cocktail; Ceil was non-committal when he asked about a sex for the 
week-end. - 


On Saturday, March 15 he returned alone at 12:05 A.M. to the 
second floor; while seated at a table he was approached by a dancer, 
Gigi, who sat beside him, asked for champagne and was brought a half- 
bottle; when asked for a date, Gigi said she was busy but possibly 
Sharon Jett would go with him. At 1:45 Sharon, at the bar with him, 
asked for a "fast split" of champagne, told him her husband was 
meeting her and she couldn't go to the Madison hotel with him; she 
wrote his name and room number 1121 on a napkin, said she'd have lunch 
with him, gave him her phone number, promised him a "good session 
tomorrow" and left at 2:05 A.M. At 11:20 A.M. he called Sharon; she 
saidshe'd meet him in his room, quoted a price of $100 ‘and asked for 
steak and a drink which he ordered; she arrived, they ate and he gave 
her $100 in marked money which she put in her Handbag and started to 
disrobe; he called in Sgt. Hampton of the Morals Division who recov= 
ered the money and took her to the Morals Division whexe she said 
she "hustled" only when she needed money. 


Officer Hampton then testified that Sharon was arrested for 
"yvagrancy-prostitution" which was reduced by the Corporation Counsel 
to "disorderly conduct, indecent gestures and remarks". She paid a 
fine of $50. 

Mrs. Ceil Sapin, floor manager and hostess at the Gold Rush, 
stated that she saw Officer Angstead there several times. She 
testified that: only with her approval may entertainers sit with 
patrons; she asks patrons "which girl do you want to buy a drink for?"; 
the rule of the house is not to permit solicitation of \drinks. She 
said that "to her knowledge" she did not ask the officer to buy her 
a drink nor tell him he must buy at least a half-bottle for a girl 
to sit with him; and she did not remember saying "the heat was on" 
on March 7. 
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Kim Lin said: she is a "strip" dancer; sits with customers 
only when invited; did not recognize Officer Angstead; did not tell 
the officer the Ambassador Hotel is "too wild". 


Michelle Humphrey (Gigi) remembered the officer only as one 
who grabbed her arm and asked her to sit down on Saturday, March 15. 
Anita Billings, waitress, said she remembered the officer but finds 
it difficult in that large, dark room at the Gold Rush to see all 
that is going on. 


Sharon Jett testified that on March 15, near closing time, 
she sat with Officer Angstead; he asked her to have lunch with him 
at his hotel where she went and was arrested. 


The charges in this case represent a continuation of the 
pattern of illegal operations at the Gold Rush which was the basis 
for the citation hearing before the Board on April 14, 1969. Although 
Officer Angstead's testimony was judged to be insufficient to sustain 
three of the seven counts in the present citation, the Board found 
clear and substantial evidence in support of three other counts of 
solicitation by female entertainers for the purchase of alcoholic 
beverages. 


Still more serious was the allegation, sustained by the testi- 
mony, that on March 15 one of the dancers solicited the officer on the 
licensed premises for purposes of prostitution. The arrest for 
prostitution on February 20 of a woman, not an employee of the Gold 
Rush, who had solicited another officer on the premises was undoubtedly 
known by the licensee and his employees. This was indicated by 
Officer Angstead's testimony that Ceil Sapin said to him: "The heatts 
on the Gold Rush -- we have to be careful" when they discussed the 
availability of a girl for a date. Nevertheless, on March 15 an 
employee made arrangements on the premises for further contact with 
the officer intended to result in prostitution. The testimony does 
not permit the Board to accept counsel's argument that all the solici- 
tation occurred off the premises the next day. | : 


As for the argument that the licensee cannot be held liable 
unless he knew of the solicitation, the Board is bound by the Court 
of Appeals decision in the Am-Chi Restaurant Case, as quoted in the 
Supplementary Finding dated May 28, 1969, in the previous Bakalis 
Brothers hearing. 


Counsel argued that the Board's procedures embody an imper- 
missible mixture of functions. The investigation which led to the 
instant case was initiated, conducted, supervised and reported by the 
Morals Division of the Police Deparment. The Board merely reviewed 
the report to ascertain whether there was prima facie indication of 
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violations and referred it to the Corporation Counsel for prepara- 
tion and prosecution of the charges. Therefore, the Board does 
not believe that the licensee's right to due process has been 
abridged. 

1. The Board DISMISSES that on Tuesday, March 4, 1969, at 
or about 12:20 a.m., in violation of Section 17 of the Alcoholic 
Beverage Control Act and Section 2-155 of the Alcoholic Beverage 
Control Regulations, you allowed the premises for which the license 
was issued to be used for an unlawful purpose by your requesting, per- 
mitting, suffering, encouraging, or inducing your employees, Ceil 
Sapin, Sandra Montez, and Kim Lin, to solicit at the licensed premises 
for themselves, the purchase, by a patron, of an alcoholic beverage. 


2. The Board FINDS that on Thursday, March 6, 1969, at or 
about 12:30 a.m., in violation of Section 17 of the Alcoholic Beverage 
Control Act and Section 2-155 of the Alcoholic Beverage Control Regu- 
lations, you allowed the premises for which the license was issued to 
be used for an unlawful purpose by your requesting, permitting, suffer- 
ing, encouraging, or inducing your employee, Sandra Montez, to solicit 
at the licensed premises for herself, the purchase, by a patron, of 
an alcoholic beverage. 


3. The Board further FINDS that on Saturday, Maxch 8, 1969, 


at or about 12:10 a.m., in violation of Section 17 of the Alcoholic 
Beverage Control Act and Section 2-155 of the Alcoholic Beverage Control 
Regulations, you allowed the premises for which the license was issued 
to be used for an unlawful purpose by your requesting, permitting, 
suffering, encouraging, or inducing your employee, Kim Lin, to solicit 
at the licensed premises for herself, the purchase, by a patron, of an 
alcoholic beverage. ; 


4. The Board DISMISSES that on Tuesday, March 11, 1969, at or 
about 11:35 p.m., in violation of Section 17 of the Alcoholic Beverage 
Control Act and Section 2-155 of the Alcoholic Beverage Control Regula-~ 
tions, you allowed the premises for which the license was issued to be 
used for an unlawful purpose by your requesting, permitting, suffering, 
encouraging, or inducing your employee, Ceil Sapin, to solicit at the 
licensed premises for herself, the purchase, by a patron, of an alco- 


holic beverage. 


5. The Board further FINDS that on Saturday, March 15, 1969, 
at or about 12:05 a.m., in violation of Section 17 of the Alcoholic 
Beverage Control Act and Section 2-155 of the Alcoholic Beverage Control 
Regulations, you allowed the premises for which the license was issued 
to be used for an unlawful purpose by your requesting, permitting, suf- 
fering, encouraging, or inducing your employees, Gigi,! a/k/a Michelle 
Humphrey, and Sharon Jett, a/k/a Sharon Reed Spencer, to solicit at 
the licensed premises for themselves, the purchase, byia patron, of an 
alcoholic beverage. 
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6. The Board DISMISSES that on Saturday, March 8, 1969, 
at or about 1:30 a.m., you did allow the premises to be used for an 
unlawful, disorderly or immoral purpose, in that, you did allow Kim 
Lin, to invite, entice, persuade, or to address for the purpose of 
inviting, enticing, or persuading a person over 16 years of age for 
the purpose of prostitution or other immoral or lewd purpose in 
_violation of Section 22-2701, D.C. Code, 1967 ed. 


7. The Board further FINDS that on Saturday, March 15, 1969, 
at or about 1:45 a.m., you did allow the premises to be used for an 
unlawful, disorderly, or immoral purpose, in that, you did allow Sharon 
Jett, to invite, entice, persuade, or to address for the purpose of 
inviting, enticing, or persuading a person over 16 years of age for 
the purpose of prostitution or other immoral or lewd puxpose in vio- 
lation of Section 22-2701, D.C. Code, 1967 ed. 


ORDER 


It is, therefore, ORDERED this 28th day of May, 1969, that 
the Retailer's Class "C' License No. W857, held by Bakalis Brothers, 
Inc., t/a Gold Rush, at premises 821 14th Street N.W. be SUSPENDED 
fora period of seventeen (17) days from 8:00 a.m., Monday, July 7, 
1969 to 8:00 a.m. Thursday, July 24, 1969. 


It is further ORDERED that copies of this Finding and 
Order be sent the respondent, its attorney, and to John B. Layton, 
Chief, Metropolitan Police Department. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,468 


BAKALIS BROTHERS, INC., 
Appellant, 
v. 
JOY R. SIMONSON, ET AL., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Kenneth D. Wood 
12912 Scarlet Oak Drive 
Gaithersburg, Md. 20760 


Attorney for Appellant 


Washingron, 0. C. - THIEL PRESS - 202 - 383-0825 
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Statement of the Issues Presented for Review 
References to Rulings 
Statement of the Case 
Statutes Involved 
Summary of Argument 
Argument: 
. The A.B.C. Board disregarded the substantial evidence standard . . . 


|. The Statute providing for review of the Board’s findings is uncon- 
stitutional 


. The Board impermissibly mixed prosecutorial and adjudicative 
functions 


. The premises were not used for an unlawful, disorderly or im- 
moral purpose 


. The eivdence failed to disclose knowledge on the part of the 
licensee 


VI. The Board’s findings failed to establish the theory of liability of 
licensee for the conduct of another 


Conclusion 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,468 


BAKALIS BROTHERS, INC., 


| 
Appellant, 


Vv. 


JOY R. SIMONSON, ET AL., 
Appellees. 


——- 
APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW* ! 

1. Whether the Alcoholic Beverage Control Board of the 
District of Columbia can suspend a license where the substantial evi- 
dence standard has not been satisfied and particularly where there 
was no evidence to indicate “knowledge”, constructive or otherwise, 
on the part of the licensee. 


* This case has not previously been before this Court. 


2. Whether due process was denied the licensee under a stat- 
ute which provides for an administrative review of the Board’s action 
for some, while prohibiting that review to others, particularly where 
the availability of that remedy is determined by the period of sus- 
pension imposed by the Board. 


3. Whether any finding by the Board should be ratified where 
it appears that the Board impermissibly mixes prosecutorial and ad- 
judicative functions where it prefers the charges and proceeds to de- 
termine their merit. 


4. Whether the Board could properly conclude that the prem- 
ises were used for an unlawful, disorderly or immoral purpose, in 
that the licensee did allow an entertainer to solicit for the purpose 
of prostitution, where the conversation on the premises failed to re- 
veal a solicitation, and where no knowledge was shown on the part 
of the licensee. 


5. Whether the Board could properly conclude that the licen- 
see was accountable for the conduct of employees or performers, 
where there was no showing of knowledge of alleged irregularities on 
the part of licensee. 


6. Whether a finding of the Board can obtain judicial 
approval where its findings are couched in terms of statutory 
language only, with no subsidiary findings as to the liability they im- 
posed upon a licensee for the conduct of another. 


REFERENCES TO RULINGS 


On August 5, 1969, Judge Howard F. Corcoran, filed a Memo- 
randum and Order denying the temporary restraining order and the 
prayer for a preliminary injunction. This Memorandum and Order is 
found on page 26 of the Joint Appendix. 


On August 8, 1969, Judge Howard F. Corcoran, ordered that 
the suspension of appellant’s A.B.C. license be stayed until final dis- 
position of this matter on appeal. This Order is found on page 9 
of the Joint Appendix. 


STATEMENT OF THE CASE 


At a hearing before the Alcoholic Beverage Control Board for 

the District of Columbia, an under-cover police officer testified that 
on March 3, 1969 he went to appellant’s premises and was seated at 
a table on the second floor near the stage (Tr 9). He spoke to an 
entertainer who was walking by the table and in a short period of 
time this entertainer and another, sat with him and his fellow. 
officer (Tr 11). The under-cover officer, Angstead, asked them what 
they would like to drink (Tr 11). As a result of this testimony, 
which had to do with specification number one, the Board granted 
a motion to strike that count upon the conclusion of the evidence 
presented by the Assistant Corporation Counsel (Tr 52). 


On March 6, at.about 1:10 a.m., he returned to oe Se Rush 
and sat with an entertainer named Sandra Montez, who asked him to 
buy her a drink (Tr. 17). He returned on March 7, alone, just before 
midnight, and engaged an entertainer by the name of Kim Lin in con- 
versation and asked her what she wanted to drink (Tr 18). This tes- 
timony was in support of specification No. 3 wherein it was alleged 
that at about 12:10 a.m., Kim Lin solicited the officer to buy her a 
drink. 


Specification No. 4, which alleged that Ceil Sopen, a hostess, 
had requested the officer to buy her a drink, was dismissed probably 
for the reason that the officers testimony was to the effect that he 
had asked her what she wanted to drink, rather than the charge that 
Miss Sopen had asked the officer. (Tr 25). The reason therefore, 


however, does not appear in the findings of the Board. | 


During his testimony concerning this specification, the officer 
again stated that he had asked her, “she didn’t ask me” (Tr 25). It 
was at this point that the chairman asked the officer whether there 
was any explanation as to the discrepancies between his oral 
testimony and'his notes. (Tr 26). At another juncture, the chairman 
repeated the query, “can you say anything further about why you 
seem to have two statements relating to the same thing” (Tr 27). 


On March 15, the officer testified that a performer named Gigi, 
and another, Sharon Jett, requested that he buy them drinks (Tr 29). 
On this same occasion, the officer related, he had a conversation with 
Sharon Jett that concluded with the officer’s statement to her that he 
would like to have lunch with her the following day (Tr 31-32). He 
phoned her at her home twice, the next day (Tr 33). At his hotel, 
later that day, she was arrested (Tr 34). 


This same officer had also charged that Kim Lin had solicited 
him for the purposes of prostitution as evidenced by specification 


No. 6. The Board granted appellant’s motion to dismiss that count 
for the reason that the evidence showed the solicitation was done by 
the officer (Tr 55). 


The testimony offered by the licensee included testimony that 
the performers were booked into the Gold Rush by their agents. 


(Tr 92, 106). 


The findings of the Board, page three, included the following: 
“k * * Although officer Angstead’s testimony was judged to be insuf- 
ficient to sustain three of the seven counts in the present citation, 
the Board found clear and substantial evidence in support of three 
other counts of solicitation by female entertainers for the purpose 
of alcoholic beverages”. 


The Board ordered a 17 day suspension. A complaint was 
filed in the District Court to enjoin the Board from enforcing its 
order of suspension. The relief requested was denied by memoran- 
dum and order, dated August 5, 1969, by Judge Corcoran. An 
order dated August 8, 1969, was signed by Judge Corcoran staying 
the suspension order until disposition of this case on appeal. 


There was also filed before the Board, a motion for reconsider- 
ation of the total suspension of 38 days imposed on appellant’s. 
(JA 28). The motion was denied (JA 29). ; 


STATUTES INVOLVED 
Title 25-106, District of Columbia Code. 
“¢ * * * in case a license is revoked or is suspended 


for a period of more than thirty days by the Board, 
the licensee may * * * appeal in writing to the 


Commissioners * * *”’, | 


Title 25-118, District of Columbia Code. 


“If during the period for which any licensé was 
issued the license * * * allows the premises * * * to 
be used for any unlawful, disorderly, or immoral pur- 
pose * * * the license of said licensee may be revoked 
or suspended * * * subject to review by the ‘Com- 
missioners * * * in case of suspension for a period of 
more than thirty days * * * .” ; 


Section 2.155, Solicitation of Drinks, Amendment of Section 1, Title 
2, District of Columbia Alcoholic Beverage Control Regulations. 


“No retail licensee, class C or D, shall require, per- 
mit, suffer, encourage, or induce any entertainer or 


employee to solicit in the licensed premises * * * 
the purchase by a patron of any drink * * * ”. 


SUMMARY OF ARGUMENT 
I 


The A.B.C. Board Disregarded 
The Substantial Evidence 
Standard. 
1. The findings of the Board were arbitrary and capricious in 
that they found against the licensee on the basis of “‘some” or “any” 
evidence as distinguished from “substantial” evidence as required. 


2. There is authority for the proposition that the substantial 
evidence test is satisfied only if there is a showing that notice or 
knowledge of the alleged infractions has somehow been conveyed to 
the licensee. Nowhere in the record does it appear that any notice, 
actual or constructive, was available to the licensee. 


3. The quality of the testimony should be evaluated in a 
determination of substantial evidence. The testimony of the witness 
before the Board could hardly qualify as substantial as is more fully 
described in the Argument. 


Il 


The Statute Providing For Re- 
view Of Board’s Findings is 
Unconstitutional. 

1. Sections 106 and 118 of Title 25, of the District of Colum- 
bia Code, provide for review by the D. C. Council of orders of the 
Board for all suspensions of more than 30 days. This permits an ad- 
ministrative remedy to some, while it prohibits it to others. More- 
over, the review is determined by the length of suspension given by 


the Board, which standard is arbitrary and capricious and violative of 
due process. 


i 


The Board Impermissibly Mixed 
Prosecutorial And Adjudica- 
tive Functions. 


1. It was contended before the Board, and in the District 
Court, that the Board served as both prosecutor and court in that it 
preferred the citation, framed the specifications, signed the charges, 
and proceeded to determine the merits of its own charges. The 
licensee contends that this procedure is not unlike as assistant United 
States Attorney, of the General Sessions Court, signing an inform- 
ation charging the commission of an offense, and then holding 
a hearing on the guilt or innocence of the accused. 


IV 


The Premises Were Not Used For 
An Unlawful, Disorderly Or 
Immoral Purpose. 

1. The Board concluded that the premises were used unlaw- 
fully and for a disorderly or immoral purpose, in that the licensee 
did allow an entertainer to solicit for the purpose of prostitution. 
The conversation on the premises does not reveal a solicitation by 
the entertainer; the meeting the following day was occasioned by 
persistent telephoning by the officer to the home of the entertain- 
er; there was no knowledge shown on the part of the licensee of 
alleged misconduct, and the entertainer was an independent con- 
tractor and not an employee of the licensee. 


Vv 


The Evidence Failed To Disclose Know- 
ledge On The Part Of The Licensee. 


Before the Board can conclude that the licensee is account- 
able for the conduct of employees or entertainers, it must be estab- 
lished that the ‘licensee had knowledge of the alleged irregularities. 


As regards solicitation of drinks, the Court’s attention is in- 
vited to the so-called “Bee Girl” statute, set forth in the Argument, 
which by its language requires proof of knowledge or evidence estab- 
lishing direct instruction to entertainers or employees. There was no 
evidence supporting either interpretation. 


VI 


The Board’s Findings Failed To Establish The 
Theory Of Liability Of Licensee For 
The Conduct Of Another. 


1. Appellant’s Complaint questioned the theory upon which 
the Board proceeded in finding that the licensee was responsible for 
the acts complained of. No mention of this objection was made in 
the findings below. The findings of the Board were couched in 
terms of the statutory language only, a procedure questioned by 
this Court in Am-Chi Restaurant v. Simonson, infra. 


ARGUMENT 
I 


The A.B.C. Board disregarded the 
substantial evidence standard. 


| 

The “substantial evidence” standard, applied by the court’s in 
administrative proceedings has been held to require a determination 
that there was in fact substantial evidence to support the finding. 
There is authority for the proposition that this requirement is satis- 
fied only if “notice” of the alleged infractions is shown to be with- 
in the knowledge of the licensee. In Evans v. License Appeal Comm. 
of Chicago, 237 NE2d 817, the court stated: 


“Our decision in Daley v. License Appeal Comm.,; 
is dispositive of the issues raised on the instant 
appeal. We held in Daley that the determination of 
the Commissioner was not supported by substantial 
evidence because there was not sufficient evidence 

- to show that the bartender heard the solicitation by 
girl, and thereby ‘permitted’ her to solicit for Pros: 
stitution on the licensed premises”. 


It is clear that the Board was “content” with “some” evidence 
rather than substantial evidence. Nowhere in the testimony does, 
there appear any evidence that the licensee had any knowledge, act- 
ual or constructive, assuming the accuracy of the officer’s testimony. 
It would appear that the “quality” of the testimony should’ be eval- 
uated also, in determining whether the substantial evidence require- 
ment had been met. In its Findings (JA 31), on page threes the fol- 
lowing appears: 


“Although officer Angstead’s testimony was judged 
to be insufficient to sustain three of the seven 
counts in the present citation, the Board found 
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clear and substantial evidence in support of three 
other counts of solicitation by female entertainers 
for the purchase of alcoholic beverages”. 


The “clear and substantial” evidence referred to was given by 
the same officer Angstead. He was the only witness offered in sup- 
port of the citation. 


The unreliability of the officer’s testimony is pointed out in 
the following: 


1. Specification One was dismissed by the Board for the rea- 
son the officer testified he had asked them what they wanted to drink. 
Yet, he had’ charged that they had solicited the drink. (Tr 11). 


2. Specification Four was dismissed for the same reason (Tr 
25). Again, the officer had charged the solicitation came from an 
employee. 


3. Specification Six was dismissed because there was no ev- 
idence indicating a solicitation, by an entertainer, for the purpose of 
prostitution. Yet, the officer had charged that she did solicit him. 


The “clear and substantial” evidence presented by the officer 
did give the chairman cause to inquire on the two occasions as fol- 
lows: 
“Can you give us some explanation of these few, 
apparent discrepancies that seem to be coming out 
between your oral testimony and when you get 
back to your notes?” (Tr 26) 


“Can you say anything further about why you 
seem to have two statements relating to the same 
thing?” (Tr 27) 


It would seem apparent that the foregoing examples demon- 
strate the total unreliability of the officer’s testimony. There being 


1] 


no corroboration of his testimony on those specifications wherein 
the Board concluded the licensee had been found in violation, it 
seems clear that his entire effort as a witness should have been 
viewed with caution. Obviously the Board completely disregarded 
the fact that this officer had made three charges that were coeBy 
unsupported by his testimony. 


It is respectfully submitted that the officer’s testimony could 
hardly be classified as “‘substantial”’. 


Il 


Statute providing for review of Board’s 
findings is unconstitutional. 
Sections 106 and 118 of Title 25 of the District of Columbia 
Code provide, in substance, that a suspension of license by the 
Board is appealable to the Commissioners of the District of Colum- 
bia. Provided, however, that the period of suspension is for more 


than thirty days. Appellant contends that this provision is arbitrary 
and violates due process in that it provides for an administrative rem- 
edy for some, yet prohibits it to others. The availability of the 
appeal is controlled by the Board’s period of suspension. The ulti- 
mate availability of the judicial process does not cure the deficiencies 


of the sections involved. 
Ill 


The Board impermissibly mixes prosecutorial 
and adjudicative functions. 

The licensee contended before the Board (Tr 117), and in the 
District Court, that the Board impermissibly mixed those functions. 
The Chairlady of the Board signed the citation. The Board proceeded 
to hear the charges in that citation, in violation of due process. The 
procedure followed by the Board would be analogous to a prosecutor 
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signing an information charging an offense, and then proceeding to 
determine the merit of his allegations. 


In Treat & Co., v. Securities Exchange Commission, 113 U.S. 
App. D.C. 100, 306 F.2d 260, this Court observed: 


“Where governmental agencies adjudicate or make 
binding determinations which directly affect the 
legal rights of individuals, it is imperative that 
those agencies use the procedures which have 
traditionally been associated with the judicial 
process.” 


“It would be very strange if our system of law per- 
mitted a judge to act as a grand jury and then try 
the very persons accused as a result of his investi- 
gations”. 

The’ licensee further contends that the under-cover officer 
assumed the role of an investigator for the Board as evidenced by the 
fact that there were allegations of soliciting for the purpose of pros- 
titution, but no arrests on the premises. While the record does not 
disclose the origin of this investigation, the record by virtue of the 
above illustrates that the officer was there with a view toward prose- 
cution by the Board. 


IV 


The premises were not used for unlawful, 
disorderly or immoral purposes. 
The Board concluded that the premises were used for an un- 
lawful, disorderly or immoral purpose, in that the licensee did allow 
an entertainer to solicit for the purpose of prostitution. 


The licensee disputes this finding for the reasons, (1) the con- 
versation on the premises does not reveal a solicitation by the enter- 
tainer (Tr 31-32); (2) the meeting the following day was occasioned 
only by persistent telephoning by the officer to the home of the 
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| 
entertainer (Tr 32); (3) there was no knowledge shown on ‘the part 
of the licensee of alleged misconduct; and (4) the entertainer was an 
independent contractor and not an employee of the licensee, having 
been booked into the Gold Rush by her agent (Tr 106). 


In Hi Hat Lounge y. State Liquor Control Board, 240 NE2d, 
251, the Court held: 


“There can be no doubt that in order to justify the 
revocation of a license where the licensee is charged 
with permitting solicitation for prostitution on the 
premises, such solicitation must be shown to have 
taken place with the permission and knowledge of 
the licensee”. 


Specification Five of the citation establishes the fact that the 
Board considered Sharon Jett, the entertainer charged with ‘solicit- 
ing for prostitution, an “employee”. Appellant contends that hav- 
ing charged that she was an employee, it was incumbent upon the 
Board to require the proof to conform with the allegation. There 
was no evidence that she was an employee. On the contrary the 
testimony was that she had appeared there as a result of her agent’s 


contact with the licensee (Tr 106). | 


In Harstell Operating Co. v. Liquor Control Commission, 206 
NE2d 601, the opinion reflects the following: 


“Both investigators were testifying as to activities, of 
female entertainers who were ‘entertainers’ and not 
‘employees’. Such entertainers furnished their own 
costumes and performed the dances in which they 
specialized. Between performances their time was 
their own. I hold that the permit holders ‘right of 
control’ over them was shown to have been missing. 
(citing Roxy Musical Bar, Inc. v. Liquor Control). 
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“The Board must prove by virtue of its charge that 
Bernice H. Sadberry was an agent or employee of 
the permit holder. 


After quoting verbatim, the testimony in the record as to 
Bernice Sadberry an “entertainer” who was hired for this place of 
business by a “booking agent”, Judge Draper used the following 
language: 


“The department did not see fit to inquire further 
into the relationship as to whether she was or was 
not an employee or agent, the department had a 

legal duty to substantiate the charge; this they failed 
to do. The investigators were clearly under a 
mandatory duty to procure the requisite evidence 

to prove the charges in the citation. This included 
evidence to break down the independent contractor 
relationship which is implied in the term ‘entertainer’. 


Vv 


The evidence failed to disclose knowl- 
edge on the part of the licensee. 


Appellant contends that before the Board can conclude that 
the licensee is accountable for the conduct of those employees or 
entertainers, it must be established that the licensee had knowledge 


of the alleged irregularities. This was pointed out in Evans, supra, 
and Hi-Hat Lounge, supra. Harstell Operating Co., supra also con- 
tains the following language: 


“To establish that liquor permit holder permitted so- 
liciting drinks on licensed premises, there must be a 
showing by competent evidence that proprietor or 
his responsible agent know of soliciting at a time 
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when such proprietor or agent could have acted so 
as to prevent it”. 


In Holmes v. United States, 50 App. D.D. 147, 269 Fed. 489, 
this Court long ago stated in an action to abate a nuisance for acts 
of prostitution allegedly occuring in a hotel: 


“Certainly there is nothing in the complaint that | 
would charge Holmes with knowledge of what was 
going on. If the act in question is susceptible of | 
such a construction, then every hotel and apartment 
house in Washington is liable to be closed for a 
year”. 


The Court’s attention is invited to an amendment of Section 
1, Title 2, of the District of Columbia Alcoholic Beverage Control 
Regulations, which was in effect at the time of the hearing before 
the Board in the instant case, and was a new section: 


Section 2.155 Solicitation of Drinks. “‘No retail | 
licensee, class C or D, shall require, permit, suffer, en- 
courage, or induce any entertainer or employee to so- 
licit in the licensed premises * * * the purchase by a 
patron of any drink * *.” 


It is respectfully submitted that unless there is evidence that 
the licensee “required”. “encouraged” or “induced” an entertainer 
or employee to solicit a drink, there must be evidence that the li- 
censee “permitted” or “suffered” a solicitation. In order to “permit” 
or “suffer” you must have knowledge. Otherwise, the licensee can- 
not be held accountable. There is no evidence in the record that 
would permit such a finding. 


The instant case is distinguished, in the following particulars, 
from Am-Chi Restaurant, Inc., v. Simonson, 130 U. S. App. D.C. 
37, 396 F.2d 686, decided by this Court in 1968: The new sec- 
tion, amending the regulations, Solicitation of Drinks, was not in 


effect at the time that case was heard by the Board. There was 
evidence to the effect that a responsible employee of the licensee, 
the maitre d’ hotel, was aware of and in fact, participated in irre- 
gularities in'the premises. This was indicated by his presence when 
an entertainer told the officer “in the rear of the restaurant he 
had to buy champagne”; she warned him that Nick, the maitre 
d’ hotel, would bring another girl over to the table; “another 
girl was brought over”. This could be construed as constructive 
notice to the licensee in view of the responsible position of the 
maitre d’ hotel. No such evidence is found in the instant case. As 
the Court stated in that opinion “the maitre d’ hotel was an open 
part of that operation”. 


VI 


The Board’s findings failed to establish the 
theory of liability of licensee for 
conduct of another. 


Appellant’s Complaint questioned the theory upon which 
the Board proceeded in finding that the licensee was responsible for 
the acts complained of. The findings of the Board are couched in 
terms of the statutory language only, with no subsidiary findings as 
to the liability they impose upon a licensee for the alleged miscon- 
duct of an employee. 


As has been previously indicated, there is authority that 
holds licensees responsible only upon a showing of knowledge on the 
part of the employer. The procedure followed by the Board in the 
instant case was the same it applied in Am-Chi, notwithstanding the 
concern announced by this Court. 
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CONCLUSION 


For the foregoing reasons, the judgment below should be re- 
versed with directions that the suspension order of the Board be set 
aside. | 


Respectfully submitted | 
Kenneth D. Wood 


12912 Scarlet Oak Drive 
Gaithersburg, Md. 20760 


Counsel for Appellant | 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 23,468 


BAKALIS BROTHERS, INC., 
Appellant, 
Vv. 
JOY R. SIMONSON, etal., 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF QUESTION 
PRESENTED FOR REVIEW 


Whether the District Court abused its discretion in denying 


appellant's motion for a preliminary injunction. 


This case has not been before the Court on any prior occasion. 


COUNTER-STATEMENT OF THE CASE 
This is an appeal from an order of the District Court denying 
appellant's motion for a preliminary injunction pending disposition of 
its complaint alleging that the Alcoholic Beverage Control Board 


(hereinafter "the Board") arbitrarily, and without any basis in fact 


or in law, suspended its Class "C" liquor license* for a period of 


17 days for violations of the Alcoholic Beverage Control Act, 2 and 
regulations promulgated pursuant thereto. 

Appellant is a corporation which owns and operates a restaurant 
at 821 Fourteenth Street, Northwest, in the District of Columbia, under 
the trade name of the "Gold Rush." On May 12, 1969, the Board con- 
ducted a hearing on charges that appellant violated Section 17 of the 
Alcoholic Beverage Control Act (D. C. Code (1967), § 25-118) and 
Section 2-155 of the Alcoholic Beverage Control Regulations by (1) 
permitting its employees to solicit for themselves the purchase of drinks 


by patrons, and (2) permitting the premises to be used for an immoral 


1a Class "C" license permits the sale of liquor, wine, and 
beer for consumption on the premises. See D. C. Code (1967), 
§ 25-111(g). 


2 48 Stat. 319; D. C. Code (1967), Title 25. 


purpose, i.e., the solicitation by an employee for the purpose of pros- 


titution. 


The evidence at the hearing before the Board reveals that about 


11:00 p.m. on the evening of March 3, 1969, Officer Scott W. Angstead 
of the Metropolitan Police Department, Morals Division, went to the 
Gold Rush in the company of Mr. Larry Miller (Tr. 6, 7-8; A. 9-10). 
They remained on the ground floor for about a half hour and then went 
up to the second floor where they were Seated at a table by the hostess 
who identified herself as "Ceil" (Tr. 9; A. 10). Officer Angstead 
observed two Gold Rush entertainers, Sandra Montez and a girl named 
Kim, sitting at a nearby table with two gentlemen. On this table were 
two full-size champagne bottles. When the gentlemen were presented 
with the check, an argument started. Miss Montez and Kim got up 
from the table and, as Kim passed by Officer Angstead's table, she 
asked him if he would like Sandra and her to join him. : When the officer 
replied affirmatively, Kim stated that he had to first ask Ceil, the 
hostess. (Tr. 9-10, 39; A. 10-11.) When the hostess "gave her 
blessing, ' the entertainers sat down at the officer's table. Officer 
Angstead then asked them what they would like to drink. When both 
replied champagne, the officer asked Ceil whether there was anything 


else he could buy them. She replied, ''No, you have to at least buy 


them a half bottles [sic] of champagne." Officer Angstead then bought 


two half bottles of domestic champagne for the girls at $12.50 each. 
(Tr. 11; A. 11.) 

About 1:10 a.m. on the morning of March 6, 1969, Officer 
Angstead again visited the Gold Rush. When he was seated at a table, 
Sandra Montez approached him, sat down, and asked him to buy her a 
drink. When the officer refused, she left the table. Shortly there- 
after, he observed her seated with another customer and, on the table, 
was a bottle of champagne. (Tr. 14, 16-17; A. 11-12.) 

Just before midnight on March 7, 1969, Officer Angstead made 
a third call at the Gold Rush and was seated at a table on the second 
floor. Shortly thereafter, at about 12:15a.m., Kim joined him. He 
asked her if she could “accept anything other than champagne," and 
she replied that he should know from being a previous customer that 
she could not sit with him unless he purchased champagne, and that the 
management might fire her if she drank something other than champagne. 
(Tr. 19-20; A. 13-14.) The officer then bought a half bottle of cham- 
pagne. Kim invited the hostess, Ceil, and a waitress, Anita, over to 
the table for champagne. Shortly thereafter, Kim asked the officer if 
he would buy her a bottle of imported champagne, complaining that the 


domestic variety "sometimes made her ill." The officer agreed and 


| 
ordered a bottle of French champagne. For this he was charged $32.00. 


(Tr. 20; A. 14.) | 

Shortly after midnight on March 15, 1969, Otficer Angstead 
once again visited the Gold Rush. While he was seated at a second 
floor table, Gigi LaMour, a Gold Rush entertainer, nae by and asked 
if he wanted company. When the officer replied in the affirmative, she 
sat down and asked him to buy her champagne. He bought a half bottle. 
(Tr. 29; A. 15-16.) He then inquired if she would "be interested in 
having a date" with him after the club closed. She replied that she 
was busy and asked if he would "be interested in any of the other girls 
working at the Gold Rush.'* When the officer said that he might be, 
Gigi said she would "inquire around" and mentioned the possibility of 
a girl named Sharon Jett. (Tr. 29-30; A. 16.) About 20 minutes 
later, Sharon Jett, a Gold Rush entertainer, approached the officer's 
table and asked him to buy her a glass of champagne. Officer Angstead 
asked her if she would “like to go out * * * after closing. " Miss Jett 
replied that she would, but that her husband was meeting her. She 
then asked him where he was staying. When he replied the Madison 
Hotel, she wrote down his name and room number and suggested they 
meet the next afternoon, promising hima "good session. " (Tr. 30, 


31, 32, 39; A. 16-17, 19.) The next day, about 11:20a.m., Officer 


Angstead telephoned Miss Jett, who asked him if he "still wanted to 
make it." When he replied that he did, she stated that she would 


meet him at his rcom in the Madison Hotel. At her request, Officer 


Angstead ordered lunch and drinks sent up to the hotel room. She arrived 


at 1:55p.m. After lunch, the officer gave her $100, in exchange for 
which she agreed to do anything he wanted and promised he "wouldn't 
be disappointed." After she began to disrobe, she was arrested. 
She was later charged with disorderly conduct and forfeited $50.00. 
(Tr. 33-34; A. 19-20.) 

On May 28, 1969, the Board found that on March 6, 8, and 15, 
1969, appellant violated Section 17 of the Alcoholic Beverage Control 
Act and Section 2-155 of the Alcoholic Beverage Control Regulations 
by permitting employee-entertainers to solicit the purchase of drinks 
for themselves by patrons; and that on March 15, 1969, appellant al- 
lowed the premises to be used for an unlawful, disorderly, or immoral 
purpose by permitting an employee-entertainer to address a customer 
for the purpose of prostitution. The Board thereupon ordered appel- 
lant's liquor license suspended for 17 days. (Findings of the Board, 
pp. 4-5; A. 34-35.) 

Thereafter, appellant filed in the District Court a complaint 


seeking to permanently enjoin the Board from enforcing its suspension 


order and accompanied the complaint with a motion for a preliminary 


injunction (A. 1-6). After a hearing, the District Court denied the 


motion for a preliminary injunction, stating, inter alia: | 


(2) The suspension order of the Board is 
based upon findings of fact supported by sub- 
stantial evidence and is not arbitrary or 
capricious. 


(3) There is no substantial likelihood that 
the plaintiff will prevail on the merits. 


"(4) The public interest lies in the prompt 
and effective enforcement of the suspension 
order." (A. 26-27.) 


By consent of the parties, the District Court entered an order 


staying the suspension of appellant's liquor license pending the outcome 


of this appeal (A. 9). 


STATUTES INVOLVED 


D. C. Code (1967) 
625-106. Jurisdiction of Board over licenses -- 
Appeal from revocation -- Duties. 


The right, power, and jurisdiction to issue, 
transfer, revoke, and suspend all licenses under 
this chapter shall be vested solely in the Board, 
and the action of the Board on any question of 
fact shall be final and conclusive; except that, 
in case a license is revoked or is suspended for 
a period of more than thirty days by the Board, 
the licensee may, within ten days after the order 


of revocation, or the order of suspension for a 
period of more than thirty days is entered, ap- 
peal in writing to the Commissioners to review 
said action of the Board, the hearings on said 
appeal to be submitted either orally or in writing 
at the discretion of the Commissioners, and the 
Commissioners shall not be required to take evi- 
dence, either oral, written, or documentary. 
The decision of the Commissioners on any ques- 
tion of fact involved in such appeal shall be final 
and conclusive. Pending such appeal, the li- 
cense shall stand suspended unless the Commis- 
sioners shall otherwise order. 


* * * * * 


§25-118. Revocation of license -- Causes -- 
Hearing -- Discretionary closing for 


one year. 


If during the period for which any license 
was issued the licensee shall be convicted of 
any felony, or if any licensee violates any of 
the provisions of this chapter or any of the rules 
or regulations promulgated pursuant thereto 
or fails to superintend in person, or through a 
manager approved by the Board, the business 
for which the license was issued, or allows the 
premises with respect to which the license of 
such licensee was issued, to be used for any 
unlawful, disorderly, or immoral purpose, or 
knowingly employs in the sale or distribution 
of beverages any person who has, within five 
years prior thereto, been convited of a misde- 
meanor under the National Prohibition Act, as 
amended and supplemented, or within ten years 
prior thereto, been convicted of any felony, or 
such licensee otherwise fails to carry out in 
good faith the provisions of this chapter, the 
license of said licensee may be revoked or sus- 
pended by the Board after the licensee has been 


given an opportunity to be heard in his detense, 
subject to review by the Commissioners in case 
of revocation or in case of suspension for a 
period of more than thirty days, as herein pro- 
vided. * * * 


REGULATION INVOLVED 
District of Columbia Alcoholic Beverage Control Regulations 


Section 2-155. Solicitation of Drinks. No 
retail licensee, class C or D, shall require, 
permit, suffer, encourage, or induce any enter- 
tainer or employee to solicit in the licensed 
premises for herself or himself or for any per- 
son other than the patron and guests of the pa- 
tron, the purchase by the patron of any drink, 
whether alcoholic or non-alcoholic, or money 
with which to purchase the same; nor shall'any 
retail licensee, class C or D, pay a commission 
or any other compensation to any person fre- 
quenting his establishment or to his agent or 
manager to solicit for herself, himself, or for 
others, the purchase by the patron of any drink, 
whether alcoholic or non-alcoholic. 


| 
ARGUMENT 
The court below did not abuse its discretion 
in denying appellant's motion for a prey 
liminary injunction. 


The decision to grant or deny a preliminary injunction normally 


lies within the discretion of the trial court. This Court's scope of re- 


view is accordingly limited to whether the court below abused its dis- 


cretion. 


In A Quaker Action Group v. Hickel, U. S. App. D. C. 


oe eR ee (No. 22,983, decided June 24, 1969), the Court stated: 

"The standards which should guide the deci- 
sion to grant a preliminary injunction have been 
often stated. The movant must show a substan- 
tial likelihood of success on the merits, and 
that irreparable harm would flow from the de- 
nial of an injunction. In addition, the trial 
judge must consider the inconvenience that an 
injunction would cause the opposing party, and 
must weigh the public interest as well." (Slip 
opinion, 7; footnote omitted. ) 


In denying the preliminary injunction, the court below ruled, 


inter alia, that ' * * * [t]here is no substantial likelihood that the plain- 


tiff will prevail on the merits." (A. 27.) Thus, each of appellant's 
claims of error must be briefly examined to determine whether appel- 


lant has demonstrated that it is likely to prevail on the merits. 


A 
The findings of the Board are sup- 
ported by substantial evidence in 
the administrative record. 
Appellant first contends that the findings of the Board are not 
supported by substantial evidence because the testimony of Officer 
Angstead was unreliable and therefore unsubstantial. 


In this regard, it is sufficient to note that Officer Angstead 


testified to several violations of the Board's regulations at the Gold 
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Rush on three different evenings. While generally Genre the allega- 
tions, appellant's own employees confirmed that ortice: Angstead was 
at the Gold Rush on the dates and at the times he stated. 

The question of the credibility and reliability of the witnesses 
was clearly a matter for the Board to resolve. (See D. C. Code (1967), 
§ 25-106, which provides that "the action of the Board on any question 
of fact shall be final and conclusive."") And Officer Angstead's testi- 
mony, if believed, amply supports the findings and conclusions of the 


Board. | 


B 


D. C. Code (1967), § 25-106 and 
§ 25-118, are not unconstitutional. 


Appellant next contends, without any citation of authority, that 


D. C. Code (1967), § 25-106 and § 25-118, which authorize the Board 

to suspend liquor licenses, are unconstitutional because they provide 

for administrative review of suspension orders of the Commissioners 
| 


of the District of Columbia? in cases of license suspension for more 


3 Section 401 of Reorganization Plan No. 3 (1967) transferred 
this review function from the now superceded Board of: Commissioners 
to the Commissioner of the District of Columbia. See D. C. Code 
(Supp. II, 1969), Title I, Administration, Appendix, p. 33. 


than 30 days, but, sub silentio, deny administrative review of suspen- 
sion orders for 30 days or less. In either event, the aggrieved party 
has the right to prompt judicial review. 

Sections 25-106 and 25-118, which relieve the Commissioner 
of the burden of reviewing minor suspensions, are similar to many 
other statutes which use the severity of an offense or penalty as the 
predicate for differentiating in available remedies. For example, 

D. C. Code (1967), § 11-741(c), differentiates, respecting the right 
of appeal in small claims and criminal cases in the District of Co- 
lumbia Court of General Sessions, between sentences of $50.00 or 
more and those less than $50.00. In the first instance, there is a 


right of appeal; in the second, there is not. Cf. Wildeblood v. United 


States, 106 U. S. App. D. C. 338, 273 F. 2d 73 (1960). AndD. C. 


Code (1967), § 16-705(b), with regard to the right to a trial by jury, 
differentiates between those charged with offenses carrying a maximum 
penalty of more than $300.00 or more than 90 days in jail and those 
charged with offenses carrying a penalty of $300.00 or less or 90 days 
or less. The former has a right to a jury trial; the latter does not. 

D. C. Code (1967), § 25-106 and § 25-118, reflect Congress' 
judgment that the possible consequences of liquor license suspensions 


of 30 days or less are insufficient to outweigh the administrative bur- 


| 
den that would be placed on the Commissioner if he were required to 


review every suspension order of the Board. In carrying out its 
judgment, Congress necessarily had to draw a line (nee 30 days) be- 
tween what it felt were major and minor suspensions. While such line- 
drawing inevitably results in "attaching different Consequences to 
events which, when they lie near the line, actually differ very little," 
it is nevertheless both essential and permissible. Duncan v. 
Louisiana, 391 U. S. 145, 161 (1968). Compare Beacon Lumber Co. 
v. Brown (Tex. Com. App.), 148. W. 2d 1022 (1929), where the 
court upheld the constitutionality of a statute limiting the right of appeal 
in forcible detainer cases to judgments exceeding $100. 00. Itis thus 
clear that appellant's constitutional argument in this respect is without 


merit. 


Cc 
The Board did not impermissibly 
mix prosecutorial and adjudicative 
functions. 
Appellant next contends that it was denied due process of law 


because the Board impermissibly mixed prosecutorial and adjudicative 


functions. It should be noted that, although the Board drew up the 


charges, it was the Metropolitan Police Department that did the investi- 


gative work and an Assistant Corporation Counsel who presented the 
case and argued its merits to the Board. 
In this regard, the Board stated, inter alia, in its findings: 


"x * * The investigation which led to the in- 
stant case was initiated, conducted, supervised 
and reported by the Morals Division of the Po- 
lice Department. The Board merely reviewed 
the report to ascertain whether there was prima 
facie indication of violations and referred it to 
the Corporation Counsel for preparation and 
prosecution of the charges. * * * " (Findings, 
pp. 3-4; A. 33-34.) 


In any event, there is no merit to appellant's contention that the 
Board's modus operandi denied it due process. As this Court recently 


observed in Federal Trade Commission, et al. v. Cinderella Career 


and Finishing School, Inc., etal., 131 U. S. App. D. C. 331, 338, 


404 F. 2d 1308, 1315 (1968): 


"Congress has, as a general practice, 
vested administrative agencies with both the 
specified power to act in an accusatory capa- 
city through the initiation of an action designed 
to enforce compliance with or prevent further 
violation of a statutory provision and with the 
responsibility of ultimately determining the 
merits of the charges so presented. In fact, 
this procedure is recognized by the Adminis- 
trative Procedure Act, 5 U. S. C. § 500 
(Supp. II, 1965-6), et seq. More:specifically, 
while 5 U. S. C. § 554(d) (Supp. I, 1965-6) 
requires separation of the adjudicatory and 
prosecutorial functions in an.agency, subpart 
(C) of subsection (d) excepts the 'agency' or 


a 'member or members of the body comprising 
the agency' from that requirement. The — 
Federal Trade Commission's practice of re- 
viewing the recommendations of subordinate 
investigative employees of the Commission | 
and then making the decision to initiate a com- 
plaint is clearly within this exception to the 
Administrative Procedure Act. DAVIS AD- 
MINISTRATIVE LAW, § 13.10, p. 242 (2d 

ed 1959). ‘It is well "settled that a combina - 
tion of investigative and judicial functions with- 
in an agency does not violate due process. ***'" 


(Citations omitted; emphasis added. ) 
D 
The Board's finding that a Gold 
Rush entertainer solicited Officer 
Angstead for the purpose of pros- 
titution is supported by substan- 
tial evidence in the administrative administrative 
reCcoLds= sae". i ee ae 
Appellant's fourth contention is that, assuming the accuracy of 
Officer Angstead's testimony, there is insufficient evidence in the 
| 
record from which the Board could find that, in the early morning of 
March 15, 1969, Sharon Jett solicited Officer Angstead at the Gold 


Rush for the purpose of prostitution. 


The record shows that, when Officer Angstead told Gigi LaMour 


that he was interested in having a "date after the Gold Rush closed, 
Gigi mentioned the possibility that Sharon Jett might be interested in 


going out with him (Tr. 29-30; A. 16). About a half hour later, 


Sharon Jeit approached the officer's table and asked him to buy her a 


drink. When he asked her for a date after the show, she said she had 
to meet her husband. She then took the initiative, asked him where 

he was staying, and suggested that they meet that afternoon at the 
Madison Hotel, where she promised him a "good session." (Tr. 31- 
32; A. 16-17.) From what occurred that afternoon, it cannot be 
doubted what she meant by a "good session. ' Thus, under all the cir- 
cumstances, it is clear that the Board could reasonably conclude that 
Sharon Jett approached Officer Angstead at the Gold Rush for the pur- 
pose of arranging an illicit assignation, and that a solicitation tock 
place on the premises. 

Appellant further contends that, even if sucha solicitation tock 
place on the premises, the licensee could not be held responsible be- 
cause Sharon Jett was not an "employee, but an "independent con- 
tractor" (brief, p. 13). In effect, appellant contends that it has no 
control over its entertainers and therefore is not responsible for their 
misconduct. The testimony of appellant's own witnesses refutes this 
contention. Mrs. Ceil Sapin, the Gold Rush floor manager, testified 
that the entertainers are under the general control of the Bakalis 
brothers and that she controls them as to their "movements" and 
‘what they do when they're off stage" (Tr. 62, 67-68; A. 21-22). 


Miss Sharon Jett corroborated this testimony (Tr. 108; A. 23). 


E 


There was sufficient evidence in 
the administrative record from 
which the Board could find that 
the licensee's agents either knew 
or Should have known of the vio- 
lations. 


Appellant contends that the evidence is insufficient to support a 


finding that the licensee's agents either knew or, in the exercise of rea- 
sonable supervision, should have known of the violations which the evi- 
dence showed occurred. Yet it is clear that the violations were openly 
committed by entertainers who were under the control of the licensee's 
agents. Indeed, there is evidence that the licensee not only permitted 
its entertainers to solicit drinks, but had established a policy that its 
entertainers should solicit drinks, specifically champagne. Ceil 
Sapin, the Gold Rush hostess, and an entertainer, Kim, both told Of- 
ficer Angstead that if he wanted entertainers to sit at his table he had 

to buy them champagne (Tr. 11, 19-20; A. 11, 13-14). 

And, in regard to the solicitation count, it is relevant to note 
that, on March 8, 1969, Officer Angstead asked Ceil Sapin if he could 
"get a girl that night from the Gold Rush for a date." She replied that 
the "heat was on" because of a recent incident and they had to be care- 
ful. She then talked to a couple of performers and they ‘looked in the 


officer's direction. (Tr. 21-22; A. 14-15.) Itis clearly inferable 


that Mrs. Sapin was attempting to act as a procuress. Thus, there is 
evidence showing that the hostess was an "open part" of both the soli- 
citation of drinks and prostitution operations. Cf. Am-Chi Restaurant, 
Inc. v. Simonson, 130 U. S. App. D. C. 37, 39, 396 F. 2d 686, 688 
(1968). 

In any event, this Court has made it clear that responsibility 
may be assigned to the licensee when " * * * his method of operation, 


continued over time, harbored sufficient danger of mischievous conse- 


quences * * * ." Am-Chi Restaurant, Inc. v. Simonson, supra, 130 


U. S. App. D. C. at 39, 396 F. 2dat 688. The testimony of the under- 
cover officer in this case clearly establishes a "method of operation, 


continued over time." 


F 


The findings of the Board are 
legally sufficient. 


Finally, appellant complains that the Board's findings and con- 
clusions are inadequate because they fail to articulate a theory of lia- 
bility by which appellant was held responsible for the activities taking 
place at the Gold Rush. However, in its findings, the Board stated: 

"As for the argument that the licensee can- 


not be held liable unless he knew of the solici- 
tation, the Board is bound by the Court of Ap- 


peals decision in the Am-Chi Restaurant Case, 
as quoted in the Supplementary Finding dated 
May 28, 1969, in the previous Bakalis Brothers 
hearing." (Findings, p. 3; A. 33.) 
Thus, as is argued in the brief filed in the companion case 
(No. 23,157), the Board is applying the "objective" standard which 
this Court approved in Am-Chi Restaurant, Inc. v. Simonson, supra. 


And, as heretofore demonstrated, there is ample evidence in the ad- 


ministrative record to support a finding that the licensee's agents 


either knew, or, in the exercise of reasonable supervision, should 


have known, of the violations. 


CONC LUSION 
Upon the foregoing, it is respectfully submitted that appellant 
has failed to make a substantial showing that it will prevail on the 
merits. It follows that the court below did not abuse its discretion in 
denying a preliminary injunction. Its order should, therefore, be 
affirmed. 
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